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Administrative Process and Executive Branch Review -JLARC 2009 Report on APA Exemptions 

Stage APA EO 17 (and several others before it) 

NOIRA    

 2.2-4007.01 
Requires publication in Register 
 
 
Note - JLARC states: 
APA does not address executive branch review before publication 

Before publication, requires: 
 DPB review - 14 days 
 Secretary review - only if DPB indicates further review is needed - 

14 days 
 Governor approval 

Agency required to submit package to Registrar within 14 days of 
approval 

Proposed   

 2.2-4007.04  
Before submitting proposed regulation to Registrar, agency must 
submit regulation to DPB 

DPB determines public benefit and, in coordination with agency, 
conducts economic impact analysis - 45 days (with additional 30 
days, if necessary) 

Before publication, requires:  
 OAG review 
 DPB policy analysis (whether regulation conforms to EO, statutes, 

& other policies) and economic impact analysis - 45 days 
 Secretary review 
 Governor approval 

Agency required to submit package to Registrar within 14 days of 
approval by Governor 

 2.2-4007.03 
Requires: 

 publication in Register & posting on Town Hall 
 60-day minimum public comment period after publication 

 2.2-4013 A 
Governor's executive order for review of proposed regulations: 

 must include review by OAG to ensure statutory authority 
 must include examination by Governor to determine that 

proposal is (i) necessary for public health, safety, and welfare 
and (ii) clearly written and understandable 

 may include review by Secretary 

Governor must transmit comments, if any, on proposed regulations 
to Registrar and agency within 15 days of end of 60-day public 
comment period  

Governor may recommend amendments for conformity with laws, 
regulations, or court decisions 

Not less than 15 days after end of 60-day public comment period, 
agency may adopt regulation with or without recommended 
amendments  

 

 

 

Note - JLARC states: 
 Other than DPB review, there are no other APA requirements for 

executive review at proposed stage 
 APA is not clear if EO procedures for review at proposed stage 

are in advance of submission to Registrar for publication as well 
as after publication 

 APA does not state that cabinet secretary or Governor must 
"approve" proposed regulation before submission to Registrar. 
Instead, provision for Governor and legislative action are set out 
in APA at final stage 
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Final   

 2.2-4012 E:  
Immediately upon adoption, agency submits regulation to the 
Registrar  

2.2-4013 B: 
Upon final adoption, agency shall forward regulation to Registrar; 
all changes since proposed must be highlighted. 

2.2-4013 C:  
During the 30-day final comment period, Governor may review 
whether agency has made changes with substantial impact to 
proposed, and notify agency & Registrar of required additional 30 
day public comment period regarding such changes  

2.2-4013 D:  
Publication in the Virginia Register begins a 30-day final adoption 
period. 

Governor may review final regulation during 30-day final adoption 
period and file an objection, suspend the regulation with 
concurrence of appropriate legislative body, or both. Formal 
objection or suspension must be filed prior to end of 30-day final 
adoption period.  

Before publication, requires: 
 DPB review - 14 days 
 Secretary review - only if DPB indicates further review is needed - 

14 days 
 Governor approval 

 
 
 
 
 
 
 
 
 
Note: JLARC states: 
APA provides for executive branch review of final, but no provision for 
review of adopted final regulation prior to submission to Registrar 

 



































Code of Virginia

Title 2.2. Administration of Government

Chapter 40. Administrative Process Act
  

Article 2. Regulations
 § 2.2-4007.01. Notice of intended regulatory action; public hearing.
A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-4006, 2.2-4011, or
2.2-4012.1, an agency shall (i) provide the Registrar of Regulations with a Notice of Intended Regulatory
Action that describes the subject matter and intent of the planned regulation and (ii) allow at least 30 days
for public comment, to include an on-line public comment forum on the Virginia Regulatory Town Hall,
after publication of the Notice of Intended Regulatory Action.
  
Whenever a Virginia statutory change necessitates a change to, or repeal of, all or a portion of a regulation
or the adoption of a new regulation, the agency shall file a Notice of Intended Regulatory Action with the
Registrar within 120 days of such law's effective date.
  
An agency shall not file proposed regulations with the Registrar until the public comment period on the
Notice of Intended Regulatory Action has closed.
  
B. Agencies shall state in the Notice of Intended Regulatory Action whether they plan to hold a public
hearing on the proposed regulation after it is published. Agencies shall hold such public hearings if required
by basic law. If the agency states an intent to hold a public hearing on the proposed regulation in the Notice
of Intended Regulatory Action, then it shall hold the public hearing. If the agency states in its Notice of
Intended Regulatory Action that it does not plan to hold a hearing on the proposed regulation, then no
public hearing is required unless, prior to completion of the comment period specified in the Notice of
Intended Regulatory Action, (i) the Governor directs the agency to hold a public hearing or (ii) the agency
receives requests for a public hearing from at least 25 persons.
  
2007, cc. 873, 916;2011, c. 464.
  

§ 2.2-4007.03. Informational proceedings; effect of noncompliance.
A. In the case of all regulations, except those regulations exempted by § 2.2-4002, 2.2-4006, or 2.2-4011,
the proposed regulation and general notice of opportunity for oral or written submittals as to that regulation
shall be posted on the Virginia Regulatory Town Hall and published in the Virginia Register of Regulations
in accordance with the provisions of subsection B of § 2.2-4031. In addition, the agency may, in its
discretion, (i) publish the notice in any newspaper and (ii) publicize the notice through press releases and
such other media as will best serve the purpose and subject involved. The Register and any newspaper
publication shall be made at least 60 days in advance of the last date prescribed in the notice for such
submittals. All notices, written submittals, and transcripts and summaries or notations of oral presentations,
as well as any agency action thereon, shall be matters of public record in the custody of the agency.
  
B. If an agency wishes to change a proposed regulation before adopting it as a final regulation, it may
choose to publish a revised proposed regulation, provided the latter is subject to a public comment period of
at least 30 additional days and the agency complies in all other respects with this section.
  
C. In no event shall the failure to comply with the requirements of this section be deemed mere harmless
error for the purposes of § 2.2-4027.
  
2007, cc. 873, 916.
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§ 2.2-4007.04. Economic impact analysis.
A. Before delivering any proposed regulation under consideration to the Registrar as required in § 2.2-
4007.05, the agency shall submit on the Virginia Regulatory Town Hall a copy of that regulation to the
Department of Planning and Budget. In addition to determining the public benefit, the Department of
Planning and Budget in coordination with the agency shall, within 45 days, prepare an economic impact
analysis of the proposed regulation, as follows:
  
1. The economic impact analysis shall include but need not be limited to the projected number of businesses
or other entities to whom the regulation would apply; the identity of any localities and types of businesses
or other entities particularly affected by the regulation; the projected number of persons and employment
positions to be affected; the impact of the regulation on the use and value of private property, including
additional costs related to the development of real estate for commercial or residential purposes; and the
projected costs to affected businesses, localities, or entities of implementing or complying with the
regulations, including the estimated fiscal impact on such localities and sources of potential funds to
implement and comply with such regulation. A copy of the economic impact analysis shall be provided to
the Joint Commission on Administrative Rules;
  
2. If the regulation may have an adverse effect on small businesses, the economic impact analysis shall also
include (i) an identification and estimate of the number of small businesses subject to the regulation; (ii) the
projected reporting, recordkeeping, and other administrative costs required for small businesses to comply
with the regulation, including the type of professional skills necessary for preparing required reports and
other documents; (iii) a statement of the probable effect of the regulation on affected small businesses; and
(iv) a description of any less intrusive or less costly alternative methods of achieving the purpose of the
regulation. As used in this subdivision, "small business" has the same meaning as provided in subsection A
of § 2.2-4007.1;and
  
3. In the event the Department cannot complete an economic impact statement within the 45-day period, it
shall advise the agency and the Joint Commission on Administrative Rules as to the reasons for the delay.
In no event shall the delay exceed 30 days beyond the original 45-day period.
  
B. Agencies shall provide the Department with such estimated fiscal impacts on localities and sources of
potential funds. The Department may request the assistance of any other agency in preparing the analysis.
The Department shall deliver a copy of the analysis to the agency drafting the regulation, which shall
comment thereon as provided in § 2.2-4007.05, a copy to the Registrar for publication with the proposed
regulation, and an electronic copy to each member of the General Assembly. No regulation shall be
promulgated for consideration pursuant to § 2.2-4007.05 until the impact analysis has been received by the
Registrar. For purposes of this section, the term "locality, business, or entity particularly affected" means
any locality, business, or entity that bears any identified disproportionate material impact that would not be
experienced by other localities, businesses, or entities. The analysis shall represent the Department's best
estimate for the purposes of public review and comment on the proposed regulation. The accuracy of the
estimate shall in no way affect the validity of the regulation, nor shall any failure to comply with or
otherwise follow the procedures set forth in this subsection create any cause of action or provide standing
for any person under Article 5 (§ 2.2-4025 et seq.) or otherwise to challenge the actions of the Department
hereunder or the action of the agency in adopting the proposed regulation.
  
2007, cc. 316, 561, 873, 916.
  

§ 2.2-4007.05. Submission of proposed regulations to the Registrar.
Before promulgating any regulation under consideration, the agency shall deliver a copy of that regulation
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to the Registrar together with a summary of the regulation and a separate and concise statement of (i) the
basis of the regulation, defined as the statutory authority for promulgating the regulation, including an
identification of the section number and a brief statement relating the content of the statutory authority to
the specific regulation proposed; (ii) the purpose of the regulation, defined as the rationale or justification
for the new provisions of the regulation, from the standpoint of the public's health, safety, or welfare; (iii)
the substance of the regulation, defined as the identification and explanation of the key provisions of the
regulation that make changes to the current status of the law; (iv) the issues of the regulation, defined as the
primary advantages and disadvantages for the public, and as applicable for the agency or the state, of
implementing the new regulatory provisions; and (v) the agency's response to the economic impact analysis
submitted by the Department of Planning and Budget pursuant to § 2.2-4007.04. Any economic impact
estimate included in the agency's response shall represent the agency's best estimate for the purposes of
public review and comment, but the accuracy of the estimate shall in no way affect the validity of the
regulation. Staff as designated by the Code Commission shall review proposed regulation submission
packages to ensure that the requirements of this subsection are met prior to publication of the proposed
regulation in the Register. The summary; the statement of the basis, purpose, substance, and issues; the
economic impact analysis; and the agency's response shall be published in the Virginia Register of
Regulations and be available on the Virginia Regulatory Town Hall, together with the notice of opportunity
for oral or written submittals on the proposed regulation.
  
2007, cc. 873, 916.
  

§ 2.2-4012. Purpose; adoption; effective date; filing; duties of Registrar of Regulations.
A. The purpose of the regulatory procedures shall be to provide a regulatory plan that is predictable, based
on measurable and anticipated outcomes, and is inclined toward conflict resolution.
  
B. Subject to the provisions of §§ 2.2-4013 and 2.2-4014, all regulations, including those that agencies,
pursuant to § 2.2-4002, 2.2-4006, or 2.2-4011, may elect to dispense with the public procedures provided by
§§ 2.2-4007.01 and 2.2-4009, may be formally and finally adopted by the signed order of the agency so
stating. No regulation except an emergency regulation or a noncontroversial regulation promulgated
pursuant to § 2.2-4012.1 shall be effective until the expiration of the applicable period as provided in § 2.2-
4015. In the case of an emergency regulation filed in accordance with § 2.2-4011, the regulation shall
become effective upon its adoption and filing with the Registrar of Regulations, unless a later date is
specified. The originals of all regulations shall remain in the custody of the agency as public records subject
to judicial notice by all courts and agencies. They, or facsimiles thereof, shall be made available for public
inspection or copying. Full and true copies shall also be additionally filed, registered, published, or
otherwise made publicly available as required by other laws.
  
C. Prior to the publication for hearing of a proposed regulation, copies of the regulation and copies of the
summary and statement as to the basis, purpose, substance, issues, and the economic impact estimate of the
regulation submitted by the Department of Planning and Budget and the agency's response thereto as
required by § 2.2-4007.04 shall be transmitted to the Registrar of Regulations, who shall retain these
documents.
  
D. All regulations adopted pursuant to this chapter shall contain a citation to the section of the Code of
Virginia that authorizes or requires the regulations and, where the regulations are required to conform to
federal law or regulation in order to be valid, a citation to the specific federal law or regulation to which
conformity is required.
  
E. Immediately upon the adoption by any agency of any regulation in final form, a copy of (i) the
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regulation, (ii) a then current summary and statement as to the basis, purpose, substance, issues, and the
economic impact estimate of the regulation submitted by the Department of Planning and Budget, and (iii)
the agency's summary description of the nature of the oral and written data, views, or arguments presented
during the public proceedings and the agency's comments thereon shall be transmitted to the Registrar of
Regulations, who shall retain these documents as permanent records and make them available for public
inspection. A draft of the agency's summary description of public comment shall be sent by the agency to
all public commenters on the proposed regulation at least five days before final adoption of the regulation.
  
1975, c. 503, § 9-6.14:9; 1977, cc. 450, 459; 1981, c. 387; 1982, c. 425; 1983, c. 295; 1984, c. 5; 1989, c.
71; 1992, c. 829; 1993, c. 898; 1994, c. 938;2001, c. 844;2003, c. 224;2007, cc. 873, 916.
  

§ 2.2-4013. Executive review of proposed and final regulations; changes with substantial impact.
A. The Governor shall adopt and publish procedures by executive order for review of all proposed
regulations governed by this chapter by June 30 of the year in which the Governor takes office. The
procedures shall include (i) review by the Attorney General to ensure statutory authority for the proposed
regulations; and (ii) examination by the Governor to determine if the proposed regulations are (a) necessary
to protect the public health, safety and welfare and (b) clearly written and easily understandable. The
procedures may also include review of the proposed regulation by the appropriate Cabinet Secretary.
  
The Governor shall transmit his comments, if any, on a proposed regulation to the Registrar and the agency
no later than fifteen days following the completion of the public comment period provided for in § 2.2-
4007.03. The Governor may recommend amendments or modifications to any regulation that would bring
that regulation into conformity with statutory authority or state or federal laws, regulations or judicial
decisions.
  
Not less than fifteen days following the completion of the public comment period provided for in § 2.2-
4007.03, the agency may (i) adopt the proposed regulation if the Governor has no objection to the
regulation; (ii) modify and adopt the proposed regulation after considering and incorporating the Governor's
objections or suggestions, if any; or (iii) adopt the regulation without changes despite the Governor's
recommendations for change.
  
B. Upon final adoption of the regulation, the agency shall forward a copy of the regulation to the Registrar
of Regulations for publication as soon as practicable in the Register. All changes to the proposed regulation
shall be highlighted in the final regulation, and substantial changes to the proposed regulation shall be
explained in the final regulation.
  
C. If the Governor finds that one or more changes with substantial impact have been made to the proposed
regulation, he may require the agency to provide an additional thirty days to solicit additional public
comment on the changes by transmitting notice of the additional public comment period to the agency and
to the Registrar within the thirty-day adoption period described in subsection D, and publishing the notice
in the Register. The additional public comment period required by the Governor shall begin upon
publication of the notice in the Register.
  
D. A thirty-day final adoption period for regulations shall commence upon the publication of the final
regulation in the Register. The Governor may review the final regulation during this thirty-day final
adoption period and if he objects to any portion or all of a regulation, the Governor may file a formal
objection to the regulation, suspend the effective date of the regulation in accordance with subsection B of §
2.2-4014, or both.
  
If the Governor files a formal objection to the regulation, he shall forward his objections to the Registrar
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and agency prior to the conclusion of the thirty-day final adoption period. The Governor shall be deemed to
have acquiesced to a promulgated regulation if he fails to object to it or if he fails to suspend the effective
date of the regulation in accordance with subsection B of § 2.2-4014 during the thirty-day final adoption
period. The Governor's objection, or the suspension of the regulation, or both if applicable, shall be
published in the Register.
  
A regulation shall become effective as provided in § 2.2-4015.
  
E. This section shall not apply to the issuance by the State Air Pollution Control Board of variances to its
regulations.
  
1984, c. 5, § 9-6.14:9.1; 1993, cc. 551, 772, 898; 1995, cc. 25, 736;2001, c. 844;2007, cc. 873, 916.
  

§ 2.2-4015. Effective date of regulation; exception.
A. A regulation adopted in accordance with this chapter and the Virginia Register Act (§ 2.2-4100 et seq.)
shall become effective at the conclusion of the thirty-day final adoption period provided for in subsection D
of § 2.2-4013, or any other later date specified by the agency, unless:
  
1. A legislative objection has been filed in accordance with § 2.2-4014, in which event the regulation,
unless withdrawn by the agency, shall become effective on a date specified by the agency that shall be after
the expiration of the applicable twenty-one-day extension period provided in § 2.2-4014;
  
2. The Governor has exercised his authority in accordance with § 2.2-4013 to require the agency to provide
for additional public comment, in which event the regulation, unless withdrawn by the agency, shall
become effective on a date specified by the agency that shall be after the period for which the Governor has
provided for additional public comment;
  
3. The Governor and (i) the appropriate standing committees of each house of the General Assembly or (ii)
the Joint Commission on Administrative Rules have exercised their authority in accordance with subsection
B of § 2.2-4014 to suspend the effective date of a regulation until the end of the next regular legislative
session; or
  
4. The agency has suspended the regulatory process in accordance with § 2.2-4007.06, or for any reason it
deems necessary or appropriate, in which event the regulation, unless withdrawn by the agency, shall
become effective in accordance with subsection B.
  
B. Whenever the regulatory process has been suspended for any reason, any action by the agency that either
amends the regulation or does not amend the regulation but specifies a new effective date shall be
considered a readoption of the regulation for the purposes of appeal. If the regulation is suspended under §
2.2-4007.06, such readoption shall take place after the thirty-day public comment period required by that
subsection. Suspension of the regulatory process by the agency may occur simultaneously with the filing of
final regulations as provided in subsection B of § 2.2-4013.
  
When a regulation has been suspended, the agency must set the effective date no earlier than fifteen days
from publication of the readoption action and any changes made to the regulation. During that fifteen-day
period, if the agency receives requests from at least twenty-five persons for the opportunity to comment on
new substantial changes, it shall again suspend the regulation pursuant to § 2.2-4007.06. 
  
C. This section shall not apply to the issuance by the State Air Pollution Control Board of variances to its
regulations.
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1984, c. 5, § 9-6.14:9.3; 1993, cc. 551, 772, 898; 1995, c. 25;2001, c. 844;2002, cc. 391, 677;2004, c. 777;
2007, cc. 873, 916.
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